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4.2.2.1 NYRINYILAVITUIANAN (Federal Law)

° Goodwin, A, Determination of Legal Parentage in Egg Donation, Embryo Transplantation, and

Gestational Surrogacy Arrangements, 1992, 26 Fam. L.Q. 275, 277.
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*" Section 3 of the Uniform Parentage Act ﬁ‘mwty”aiﬁ “The Parent and child relationship between a child
and...the natural mother may be established [ascertained] by proof of her having giving birth to the child,
or under this Act.”

% Hofheimer, A, Gestational Surrogacy: Unsettling State Parentage Law and Surrogacy Policy, 1992, 19

N.Y.U. Rev. L. & Soc. Change 571, 585.
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% Section 4 of the Uniform Parentage Act ﬂ'zynj'?l’i’] “(a) A man is presumed to be the natural father of a
child if: (1) he and the child’s natural mother are or have been married to each other and the child is
born during the marriage,... (b) A presumption under this section may be rebutted in an appropriate
action only by clear and convincing evidence. If two or more presumptions arise which conflict with each
other, the presumption which on the facts is founded on the weightier considerations of policy and logic
controls. The presumption is rebutted by a court decree establishing paternity of the child by another
man.”

% Section 5 of the Uniform Parentage Act ﬁ‘mwty”aiﬁ “(a) If, under the supervision of a licensed physician
and with the consent of her husband, a wife is inseminated artificially with semen donated by a man not
her husband, the husband is treated in law as if he were the natural father of a child thereby conceived.
The husband’s consent must be in writing and signed by him and his wife. The physician shall certify
their signatures and the date of the insemination, and file the husband’s consent with the [State
Department of Health], where it shall be kept confidential and in a sealed file. However, the physician’s
failure to do so does not affect the father and child relationship. All papers and records pertaining to the
insemination, whether part of the permanent record of a court or of a file held by the supervising
physician or elsewhere, are subject to inspection only upon an order of the court for good cause shown.
(b) The donor of semen provided to a licensed physician for use in artificial insemination of a married
woman other than the donor’s wife is treated in law as if he were not the natural father of a child thereby

conceived.
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o Hey, K, Assisted Conception and Surrogacy-Unfinished Business, 1993, 26 J. Marshall L. Rev. 775,
801.

% Iﬂi@lg} Uniform Parentage Act 2000 Section 803 %dﬁm‘,mﬁlﬁﬂ “(a) If the requirements of subsection (b)
are satisfied, a court may issue an order validating the gestational agreement and declaring that the

intended parents will be the parents of a child born during the term of the agreement.”
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*Tu3ag Ark. Code Ann. . 9-10-201(b)-(c) (Supp.1991) Trayaiin
“(b) A child born by means of artificial insemination to a woman who is married at the time of the birth of
the child shall be presumed to be the child of the woman giving birth and the woman's husband except
in the case of a surrogate mother, in which event the child shall be that of:
(1) The biological father and the woman intended to be the mother if the biological father is married;
or
(2) The biological father only if unmarried; or
(3) The woman intended to be the mother in cases of a surrogate mother when an anonymous donor's
sperm was utilized for artificial insemination.

(c)(1) A child born by means of artificial insemination to a woman who is unmarried at the time of the
birth of the child shall be, for all legal purposes, the child of the woman giving birth, except in the case of
a surrogate mother, in which event the child shall be that of:

(A) The biological father and the woman intended to be the mother if the biological father is married;

or

(B) The biological father only if unmarried; or

(C) The woman intended to be the mother in cases of a surrogate mother when an anonymous

donor's sperm was utilized for artificial insemination.

(2) For birth registration purposes, in cases of surrogate mothers the woman giving birth shall be
presumed to be the natural mother and shall be listed as such on the certificate of birth, but a substituted

certificate of birth may be issued upon orders of a court of competent jurisdiction.”
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* Goodwin, A, 819ui2, Wi 278,
* TUsag Fla. Stat. Ann. s 742.15 Ssiygiah

“(1) Prior to engaging in gestational surrogacy, a binding and enforceable gestational surrogacy
contract shall be made between the commissioning couple and the gestational surrogate. A contract for
gestational surrogacy shall not be binding and enforceable unless the gestational surrogate is 18 years
of age or older and the commissioning couple are legally married and are both 18 years of age or older.

(2) The commissioning couple shall enter into a contract with a gestational surrogate only when, within
reasonable medical certainty as determined by a physician licensed under chapter 458 or chapter 459:

(a) The commissioning mother cannot physically gestate a pregnancy to term;

(b) The gestation will cause a risk to the physical health of the commissioning mother; or

(c) The gestation will cause a risk to the health of the fetus.

(3) A gestational surrogacy contract must include the following provisions:

(a) The commissioning couple agrees that the gestational surrogate shall be the sole source of consent
with respect to clinical intervention and management of the pregnancy.

(b) The gestational surrogate agrees to submit to reasonable medical evaluation and treatment and to
adhere to reasonable medical instructions about her prenatal health.

(c) Except as provided in paragraph (e), the gestational surrogate agrees to relinquish any parental
rights upon the child's birth and to proceed with the judicial proceedings prescribed under s. 742.16.

(d) Except as provided in paragraph (e), the commissioning couple agrees to accept custody of and to
assume full parental rights and responsibilities for the child immediately upon the child's birth, regardless
of any impairment of the child.

(e) The gestational surrogate agrees to assume parental rights and responsibilities for the child born to
her if it is determined that neither member of the commissioning couple is the genetic parent of the child.

(4) As part of the contract, the commissioning couple may agree to pay only reasonable living, legal,
medical, psychological, and psychiatric expenses of the gestational surrogate that are directly related to
prenatal, intrapartal, and postpartal periods.”

wa

* T1sag Nev. Rev. Stat. Ann. s 126.045 Satiygjad

o
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“1. Two persons whose marriage is valid under chapter 122 of NRS may enter into a contract with a
surrogate for assisted conception. Any such contract must contain provisions which specify the
respective rights of each party, including:

(a) Parentage of the child;

(b) Custody of the child in the event of a change of circumstances; and

(c) The respective responsibilities and liabilities of the contracting parties.

2. A person identified as an intended parent in a contract described in subsection 1 must be treated in
law as a natural parent under all circumstances.

3. It is unlawful to pay or offer to pay money or anything of value to the surrogate except for the
medical and necessary living expenses related to the birth of the child as specified in the contract.

4. As used in this section, unless the context otherwise requires:

(a) "Assisted conception" means a pregnancy resulting when an egg and sperm from the intended
parents are placed in a surrogate through the intervention of medical technology.

(b) "Intended parents" means a man and woman, married to each other, who enter into an agreement
providing that they will be the parents of a child born to a surrogate through assisted conception.

(c) "Surrogate" means an adult woman who enters into an agreement to bear a child conceived through
assisted conception for the intended parents.”
o Andrews, L, Beyond Doctrinal Boundaries: A Legal Framework for Surrogate Motherhood, 1995, 81
Va. L. Rev. 2343, 2347.
* Va. Code Ann. s 20-160 (A) l15a@ Va. Code Ann. s 20-162 s‘f%oﬁruunjaﬂiﬁoﬁ “In the case of any
surrogacy agreement for which prior court approval has not been obtained pursuant to S _20-160, the

provisions of this section and S. 20-156 through 20-159 and S. 20-163 through 20-165 shall apply. Any

provision in a surrogacy contract that attempts to reduce the rights or responsibilities of the intended
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parents, surrogate, or her husband, if any, or the rights of any resulting child shall be reformed to include
the requirements set forth in this chapter. A provision in the contract providing for compensation to be
paid to the surrogate is void and unenforceable. Such surrogacy contracts shall be enforceable and
shall be construed only as follows:

1. The surrogate, her husband, if any, and the intended parents shall be parties to any such surrogacy
contract.

2. The contract shall be in writing, signed by all the parties, and acknowledged before an officer or
other person authorized by law to take acknowledgments.

3. Upon expiration of twenty-five days following birth of any resulting child, the surrogate may relinquish
her parental rights to the intended parents, if at least one of the intended parents is the genetic parent of
the child, by signing a surrogate consent and report form naming the intended parents as the parents of
the child. The surrogate consent and report form shall be developed, furnished and distributed by the
State Registrar of Vital Records. The surrogate consent and report form shall be signed and
acknowledged before an officer or other person authorized by law to take acknowledgments. The
surrogate consent and report form, a copy of the contract, and a statement from the physician who
performed the assisted conception stating the genetic relationships between the child, the surrogate, and
the intended parents, at least one of whom shall be the genetic parent of the child, shall be filed with the
State Registrar within sixty days after the birth. The statement from the physician shall be signed and
acknowledged before an officer or other person authorized by law to take acknowledgments. There shall
be a rebuttable presumption that the statement from the physician accurately states the genetic
relationships among the child, the surrogate and the intended parents.

4. Upon the filing of the surrogate consent and report form and the required attachments, including the
physician's statement, within sixty days of the birth, a new birth certificate shall be established by the
State Registrar for the child naming the intended parents as the parents of the child as provided in S.

32.1-261.
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*T15aq Va. Code Ann. s 20-158 Bernyajalissdt

“E. Birth pursuant to surrogacy contract not approved by court. In the case of a surrogacy contract that
has not been approved by a court as provided in s. 20-160, the parentage of any resulting child shall be
determined as follows:

1. The gestational mother is the child's mother unless the intended mother is a genetic parent, in which
case the intended mother is the mother.

2. If either of the intended parents is a genetic parent of the resulting child, the intended father is the
child's father. However, if (i) the surrogate is married, (ii) her husband is a party to the surrogacy
contract, and (iii) the surrogate exercises her right to retain custody and parental rights to the resulting
child pursuant to s. 20-162, then the surrogate and her husband are the parents.

3. If neither of the intended parents is a genetic parent of the resulting child, the surrogate is the
mother and her husband is the child's father if he is a party to the contract. The intended parents may
only obtain parental rights through adoption as provided in Chapter 12 (s. 63.2-1200 et seq.) of Title
63.2.

4. After the signing and filing of the surrogate consent and report form in conformance with the

requirements of subsection A of s. 20-162, the intended parents are the parents of the child and the

surrogate and her husband, if any, shall not be the parents of the child.”
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" Tsag N.H. Rev. Stat. Ann. s 168-B : 25 (IV) (Supp. 1991) Ssiiaygjid "A surrogacy contract shall be
signed by the intended parents, the surrogate, and, if she is married, the surrogate's husband and shall
include the following provisions:

I. The consent of the surrogate that she shall surrender custody of the child or accept the obligation of
parenthood if she gives notice of intent to keep the child as provided in paragraph IV.

Il. The consent of the husband of the surrogate, if any, that he shall surrender custody of the child or
accept the obligation of parenthood, if the surrogate gives notice of intent to keep the child as provided
in paragraph IV.

Ill. The consent of the intended parents that they shall accept the obligations of parenthood, unless the
surrogate gives notice of intent to keep the child as provided in paragraph IV.

IV. The right of the surrogate to keep the child if at any time prior to 72 hours after the birth of the
child, the surrogate:

(a) Executes a signed writing of her intention to keep the child; and

(b) Delivers the writing to the intended parents, the attending physician, or the hospital medical
director or designee.
This right may only be exercised personally by the surrogate and shall not be exercised by any guardian
or other representative of the surrogate. Notice of intent to keep the child shall be given within 72 hours
after the birth of the child, unless extenuating circumstances prevent the surrogate from making an

informed decision, in which case the period shall be one week.”
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n Behm, L, Legal Moral and International Perspective on Surrogate Motherhood: The Call for a Uniform
Regulatory Scheme in the United States, 1999, 2 DePaul J. Health Care L. 557, 583.

2 Archer, C, Scrambled Eggs: Defining Parenthood and Inheritance Rights of Children Born of
Reproductive Technology, 2002, 3 Loy. J. Pub. Int. L. 152, 156.

" Krim, T, §19ud, wih 196.

"™ Johnson v. Calvert, No X 63 31 90 (Cal. Super. Ct 1990)
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" Section 13(5) of the Human Fertilisation and Embryology Act ﬁ‘ruumraiﬁ “A woman shall not be provided
with treatment services unless account has been taken of the welfare of any child who may be born as a
result of the treatment (including the need of that child for a father), and of any other child who may be

affected by the birth.”
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